Privileged and Confidential


Questionnaire on Legal Advice




1. 
Factual Background

Over the past decade, individuals and organizations have attempted to initiate civil and criminal proceedings against Israeli officials, as well as active and retired IDF service members, while such officials and service members were on private or official visits abroad.  as part of a broader campaign to promote a political agendaThese attempts have illustrated that, in certain countries, the relative ease of obtaining arrest warrants under domestic legislation can result in the potential abuse of domestic criminal procedure by private actors in universal jurisdiction cases. This can enable the issuance and execution of an arrest warrant against foreigners – without prior notice to or the consent of the executive branch of the local prosecuting authorities.  Some countries amended their domestic legislation to include safeguards against such as abuse, though it seems that despite these efforts, attempts are still made by activists pursuing this campaign.


It is in this context that the Client is interested in French law and practice related to the exercise of criminal jurisdiction. The Client’s main concern is to ensure that it provides accurate assessments of the risks involved, and adequate safeguards for its current and former officials and IDF service members traveling abroad (whether on a private or official trips). The Client seeks to avoid private actors' misuse of the principle of universal jurisdiction and personal passive jurisdiction to promote their own agenda. In particular, the Client is interested in assessing the risk of private actors succeeding in causing the issuance of an arrest warrant against its current and former officials/service members traveling to France, as well as the risk of its officials/service members being detained for questioning or otherwise impeded by French authorities while present in France.
3. 
Requested Advice

In answering the criminal law questions set out below, the Client seeks a thorough, practice-oriented and concise description of the applicable laws, legal precedents and policies, keeping in mind the factual scenario set out above, namely the risk of potential detainment, questioning, arrest, initiation of proceedings, or prosecution initiated by a private individual or organization against an Israeli official or IDF service member present in France. 
Please provide copies of all relevant laws, case law and literature relied upon or referenced in the opinion. Please also consult with the Client regarding which documents would be helpful to have translated into English.
A. Domestic prosecution for crimes committed by foreign nationals abroad
1) Citing to the relevant statutes, regulations and legal precedents, please describe 
2) the legal requirements and procedures governing France's exercise of universal jurisdiction (as well passive personality jurisdiction, to the extent there are relevant differences). In particular,  
a) For which crimes can such jurisdiction be exercised? 
b) What, if any, jurisdictional nexus to France is required?
i. Must the suspect be present in France in order for a complaint to be filed? In order to initiate an investigation? In order to issue an indictment?
ii. Is the suspect's mere temporary presence sufficient to establish a jurisdictional nexus?   
c) What is the procedure for the initiation of an investigation or proceeding? In particular, 

i. Which persons have standing to request that a criminal investigation or proceeding be instituted against a current or former foreign official or military service member for alleged crimes committed outside of France? (We are particularly interested in private individuals and NGOs). 

ii. To which body are such requests addressed? 

iii. Who considers the request – what is the role, if any, of the public prosecution, government or foreign office in this regard? Is their advice or consent required at any stage? 
iv. What is the timeframe for decisions? 

v. What are the avenues for discovering whether an investigation or proceeding has been initiated against a foreign official or military service member, and for obtaining information about the allegations or evidence on which it is based? At what point is the State of the suspect alerted?
vi. What is the procedure for questioning the suspect? Can the suspect be detained for questioning against his will prior to the issuance of an arrest warrant?  
vii. How can decisions to open an investigation, detain a suspect for questioning, or initiate a proceeding be challenged, and by whom can they be challenged?
d) What are the legal standards and procedure for the issuance of an arrest warrant pursuant to universal jurisdiction or passive personality jurisdiction? In particular, 

i. Does the law allow a private individual or organization to request the issuance of an arrest warrant, and if so from whom? 
ii. As a general rule, can an arrest warrant, even in non-universal jurisdiction cases. be granted on the basis of a direct application to an investigating magistrate orcourt, or other agency, by a private actor without notice or consent of police or prosecution authorities?  
iii. Are there situations in which the authorities (such as police or public prosecution), have no discretion and are obliged to order the arrest or request the court to issue an arrest warrant – for example, with regard to incoming requests from foreign states, EU states (EAW) or international tribunals?
iv. What are the avenues for a State to discover whether an arrest warrant has or may be issued, so that the State is able to raise any defenses, such as immunity, in a timely fashion. What avenues are available for the State and or for official or former official to obtain information about the allegations or evidence on which it is based?
v. Must the suspect be present in France at the time the investigation is opened and/or a warrant is issued? Is the suspect's mere temporary or transient presence sufficient to trigger jurisdiction in these circumstances?
e) What procedural safeguards exist in connection with the exercise of universal jurisdiction or passive personality jurisdiction? For instance, 
i. Are there government officials which must be notified of requests by private actors for the issuance of an arrest warrant and/or with regard to an incoming EAW request received for a non-EU citizen with regard to an event which occurred outside the EU
ii. At what stage in the process, if at all, is the notice to and/or authorization or involvement of the Attorney General or similar high-ranking official required? 
iii. At what stage and on what grounds can a public prosecutor or any other relevant French official intervene to discontinue such proceedings or quash a warrant? Is the prosecutor’s action or the judge’s ruling subject to judicial review or challengeable through any other means?
iv. What are the judicial, administrative or other avenues for the suspect or his government to challenge the initiation of an investigation or proceeding, or to challenge the issuance of an arrest warrant, and on what grounds? Which French authorities are relevant interlocutors in this regard?

f) 
2. 
3. 
4. Please address whether France has implementing legislation and or regulations or guidelines regarding  the Rome Statute of the International Criminal Court,  and any legislative memoranda, debates, prior case law and/or practice with regard to this statute.(for example Geneva Conventions or conventions against torture). 



5. 
6. Does the doctrine of command responsibility or a similar doctrine (such as accomplice liability, aiding or abetting or conspiracy, and/or agency theory) exist in French criminal law regarding local and/or international crimes? 
7. In cases of concurrent criminal jurisdiction, the principle of subsidiarity recognizes the primary jurisdiction of the state(s) with closer jurisdictional connection to the subject or object of the proceedings. It holds that subsidiary jurisdiction is exercised only in the event of inactivity or lack of good faith in the primary jurisdiction(s). 
a) Is there any application in French criminal law or practice regarding the principle of subsidiarity, in
 the context of universal jurisdiction or in proceedings based on passive personality jurisdiction? Can the principle be applied to domestic and or international crimes? 
b) At what stage of the proceedings may considerations of subsidiarity and/or international comity (or other factors relating to the international relations and the public interest) be taken into account? 
B. International Arrest Warrants

1. Please set out French law and procedure with respect to international arrest warrants as follows: 

a) What are the procedural rules regarding requests for international arrest warrants? 

i. Which persons have standing to request that an international arrest warrant be issued against a foreign official or military service members? (we are particularly interested in private individuals and NGOs). 

ii. To which body are requests addressed? 

iii. Who considers the request – what is the role of the government or foreign office in this regard? 

iv. What is the timeframe for decisions? 

v. Once an arrest warrant is granted – who is informed of the decision? 
vi. How can decisions be challenged and by whom?

vii. To what extent is the foreign suspect's government alerted to the request for or grant of an arrest warrant? 
b)  What are the legal standards governing the issuance of outgoing international arrest warrants? Is there any urgency requirements?
c) What are the legal standards and procedures for complying with incoming international arrest warrants? 
d) Would your answers to any of the above questions differ depending on whether the international arrest warrant relates to proceedings based on universal jurisdiction or passive personality jurisdiction or if the
e) international arrest warrant was issued pursuant to a request by the International Criminal Court?
2. 
3. Please explain briefly whether the principle of non-retroactivity forms a constitutional or
 statutory part of your legal system. Does this principle of non-retroactivity also apply in situations where arguably the specific crime was, at the time of its commission, recognized under customary international law? 

1. 
2. 
3. 
4. 
C. European Arrest Warrants
1. Please describe France's implementing legislation and practice of the European Arrest Warrant (“EAW”) with a specific focus on:

a) Who can request an outgoing EAW or initiate EAW proceedings (private party, judge, etc.)? Is the consent for such request needed from the Attorney-General (or similar political, governmental or other authority) when it involves foreign state officials or foreign citizens?

b) Does the central authority in France responsible for issuing EAWs have any discretion as to whether to issue an EAW based on a local arrest warrant, or is the issuance of EAWs the judicial authority’s (i.e. the court’s) sole discretion?

c) Can private parties appeal against the non-issuance of an EAW against any (foreign) state official or foreign citizens for their alleged involvement in international crimes?
d) 
e) If France receives an incoming EAW request for a non-EU citizen, a foreign official or military service member based on an event which occurred outside France, how is the foreign government afforded the opportunity to raise the issue of immunity and is this is a basis for non-compliance with the request, and if so, pursuant to which laws and/or regulations. 
f) What are the procedural rules regarding processing of incoming EAW requests?  Do incoming EAW requests require the consent of an executive body France before being executed?
g) 
h) 
i) What is the timeframe for decisions? 

j) Once an arrest warrant is granted – who is informed of the decision?

k) How can decisions be challenged and by whom?

l) To what extent is the foreign suspect's government alerted to the request for or grant of an arrest warrant?  

2. In responding to the above, please deal specifically with EAW matters relating to universal jurisdiction and passive personality jurisdiction. For example, EU country A issues an EAW to EU country B, requesting the arrest of a citizen of a non-EU country, for a crime allegedly committed outside of the EU. What is the applicable law, policy and practice with regard to such requests?
3. Would your answers to any of the above questions change if the EAW were issued pursuant to a request from the International Criminal Court? 
D. Surrender to the International Criminal Court
1. Which statutes or agreements govern France's cooperation with the International Criminal Court? Please provide copies. 
2. What is the process in France for responding to a surrender request received from the International Criminal Court?

a) Which body is charged with determining whether or not to respond to a surrender request?

b) To what extent (if at all) and, if so, at which stages, might policy matters influence France's response to a surrender request and how?

c) Are French courts required to comply with surrender requests? On what grounds can a French court refuse to comply? 

i. Where the person named in a surrender request is a foreign citizen who is entitled to immunity, is this a ground for refusing to comply with a surrender request?

ii. Is the application of immunities any different in circumstances where the person named in an International Criminal Court request is a citizen of a State which is not party to the Rome Statute? 

iii. We understand that a French court must comply other than in cases of obvious error. Is this correct? If so, please explain what obvious error means? Might, for example, the International Criminal Court's inability to proceed under Article 98(1) of the Rome Statute constitute an obvious error? 
3. Are there are French academic articles, policy papers or published government statements dealing with France's cooperation with International Criminal Court surrender requests?

4. 
a) 
b) 
c) 
d) 
5. 
D.
Immunity

1. Please discuss the extent to which immunity (whether foreign state immunity or other types of immunity such as special missions etc.) or privilege or any similar arrangements may operate under French legislation and case law, in favor of current or former foreign officials who are visiting your country in either an official or a private capacity, in order to prevent the investigation, issuance of an arrest warrant and/or prosecution during one’s stay in your country. (For example, are there any special arrangements available for visiting students or for security personnel? Is France a party to the Convention on Special Missions (1969)? If not, would French authorities recognize the Convention as international customary law?) Please refer to case law and state practice on this matter. 
2. In addition to the applicability of any immunities ratione personae under French law, please address the extent to which French law also recognizes immunity ratione materiae from criminal prosecution in respect of acts of foreign officials performed pursuant to their official duties on behalf of that foreign state. 
3. To what extent would the characterisation of any particular crime as a crime against humanity alter the application of ratione personae and ratione materiae, if at all?
4. Do such immunities in criminal cases also extend to civil law claims, which may be instigated against such foreign military or political officials? Do (domestic) immunities from criminal prosecution also affect any civil litigation within the specific state?
5. Please note that as the Client is familiar with the issue of diplomatic and consular immunity, there is no need to address this issue in the memorandum.
E. 

Military service

6. Does French law prohibit a French national from serving in a foreign army? For instance, are there any laws in France regarding mercenaries which could be interpreted as prohibiting French citizens from joining a regular foreign army? If so, do these laws or regulations apply to and/or distinguish between voluntary enlistment and conscription? Is there any case law or practice on these issues?

7. In case that such prohibition exists under French law, what are the elements of the crime: does the illegality depend on whether the foreign army is taking part in an armed conflict? Does the illegality depend on the position of the French national in the foreign army? Is enlistment in a foreign military strictly forbidden under French law, or is there a requirement and mechanism in which the French citizen can notify and/or seek authorization to enlist in the foreign army? Please describe the procedure, and whether there has been any past practice in this regard or civil, criminal or administrative proceedings filed against French citizens for failing to comply with such procedures.

8. In case that such prohibition exists under French law, would it still be illegal to serve in a foreign army when the French national is also a national or a resident of that country? Would it still be illegal in cases where the French national is obligated to serve in a foreign army (in cases where he resides in the foreign country and the military draft is obligatory)? 
9. Would forfeiting French citizenship remove the legal barrier to serving in a foreign army? Would it matter when the individual forfeited his French citizenship (i.e. before, during or after the military service)?  
�We should include the introduction to the project, and the requested deadline in the cover email. 


�Ask MFA – in my view this is overly broad


�This question seems very broad, do we need it? 


�why do we care about domestic crime specifically in this context? 


�ICC team: should we add the margin of appreciation doctrine?


�ICC Team: do we need this?


�Compare with vered's work of the draft question the army authorized and use the most recent set of questions


�This will be deleted from the French instructions because we received an opinion on these questions last year, but I leave it here for your review so I can include it in the English and Belgian instructions. 
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