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The Supreme Court of Israel
HCJ 5555/18 Hasson v. the Knesset and 14 other petitions: Summary of Ruling

In a ruling handed down on July 8th, 2021, an extended panel of eleven Justices of the Israeli Supreme Court decided by majority that there is no place to annul Basic Law: Israel – the Nation State of the Jewish People (also known as the Nation State Basic Law), or to intervene regarding any of its provisions – and that the Basic Law is to be given a constitutionally validating interpretation in accordance with the other Basic Laws and with the core / fundamental principles and values of the Israeli legal system. The Court noted that the Nation State Basic Law is a chapter in Israel's developing constitution meant/intended to enshrine the components of Israel's identity as a Jewish State, without derogating from the components of its democratic identity – which are enshrined in the other Basic Laws and in the constitutional principles established in the Israeli system.

Fifteen petitions were submitted regarding the Nation State Basic Law, wherein the Court was requested to give an unprecedented declaration that the Basic Law is not to be included in Israel's future constitution due to the content of its provisions. The majority opinion held that so long as Israel does not have a complete constitution, the Knesset (in its capacity as the Constituent Authority) is subject to one narrow restriction: it may not enact a Basic Law that nullifies the nature of Israel as a Jewish and democratic State. It was further held that nullifying either of these two pillars would lead to the collapse of the entire constitutional structure. Nevertheless, the majority opinion held that the Nation State Basic Law – which was intended to enshrine the aspects concerning Israel's nature as a Jewish State in the constitutional plane – does not nullify Israel's democratic nature, which is enshrined in other Basic Laws enacted by the Knesset and reflected in the constitutional principles that served as the bedrock of the establishment of the State. It was therefore held that it is currently unnecessary to decide rule on the complicated question concerning the authority of the Court to intervene inregarding the contents of a Basic Law.	Comment by טל מנדלסון: זו מילה שלא הייתה במקור, אבל גם בעברית זה היה נראה לי מוזר:
האופי הדמוקרטי "מעוגן" בחוקי יסוד ובעקרונות חוקתיים? איך אפשר לעגן אופי בעקרונות?

The principle of equality is a fundamental principle in our legal system, by virtue of which equal rights are granted to all citizens of Israel, including minority groups – which constitute an integral part of the array/tapestry that makes up the State's "household members". The majority of panel members were of the opinion that it would have been preferable if the principle of equality had been explicitly enshrined in the Basic Law; however, they clarified that the fact that this principle was not eventually enshrined in the Law does not detract from its status and importance as a fundamental principle in the Israeli system.	Comment by Gilad Noam: אולי social fabric? 

The majority opinion also held that the provisions of the Nation State Basic Law are to be interpreted from in a broad perspective and with the intent to preserve the constitutional harmony between all Basic Laws /, while striving for constitutional harmony between all basic laws. The Court held that the difficulties raised by the petitioners may be resolved by means of a validating interpretation, is based on the interpretive principles and canons established in the Israeli system. Pursuant to this interpretation, it was held that Article 1 of the Basic Law concerns the right to national self-determination and does not negate personal rights or cultural group rights that are recognized in the intra-State level; that Article 4 of the Basic Law enshrines the status of the Hebrew language as the State's primary language, without detracting from the de jure and de facto status of the Arabic language or from the feasibility of continuing to promote its position/status in the public spacesphere; and that the value of Jewish habitation enshrined in Article 7 of the Basic Law may be actualized fulfilled together in conjunction with the principle/value of equality, so that Article 7 was not meant to enable the discrimination or exclusion of non-Jewish people from State lands – as was also clarified by the State Respondents in their arguments.	Comment by Gilad Noam: כאן מציע לחרוג מהתרגום העברי. הביטוי "הגדרה עצמית לאומית" אינו עובר היטב באנגלית, והגדרה עצמית במשפט הבינלאומי משמיעה מעצמה זכות של לאום, כך שזה מיותר. הביטוי בעברית המדבר על הרמה "התת-מדינתית" מחדד לדעתי יתר על המידה מסר שממילא עולה מההבדל בין זכות להגדרה עצמית לזכויות אישיות ותרבותיות. אם מאוד חשוב להיצמד לנוסח המקורי אפשר להשאיר אבל צריך להבין שיש בזה גם פוטנציאל נזק מסוים כי עקרונית גם הגדרה עצמית יכולה להיות מוגשמת באופן פנימי במדינה, כך שזה ממש מחדד את הנקודה השנויה במחלוקת הזו. הנוסח שאני מציע מבטא את הרעיון הנמצא בפסק הדין (ובתקציר בעברית) בפחות מלים. מציע גם להוסיף את המילה group לפני rights, כדי להדגיש שזכויות תרבותיות הן זכויות המוגשמות במסגרת קבוצתית, כחלק מהמינוח המקובל בהקשר זה במשפט הבינלאומי של זכויות אדם 	Comment by טל מנדלסון: אני ממש לא רוצה להשתמש במילה settlement	Comment by Gilad Noam: בעיניי habitation נשמע מוזר, ובהקשר הנדון איני חושב שהחימוש במונח settlement יוצר קושי מיוחד. 	Comment by Gilad Noam: מציע לשקול לסטות כאן מהנוסח העברי ולוותר על המלים from state land. המונח הזה משמש באופן רווח בקשר לביקורת על פעולות ישראל בשטחים, ומשמעות המשפט אינה משתנה משמעותית עם ההשמטה. במיוחד אם תתקבל הצעתי ל- settlement, הרי שכאן דווקא הייתי משמיט כדי שלא ייעשה הקישור. מה שחשוב הוא היעדר האפליה וההדרה ולא חייבים באנגלית לכתוב את הביטוי "אדמות מדינה". 

Justice Karra, in a dissenting opinion, held that Articles 1(c), 4 and 7 of the Nation State Basic Law nullify the core of the State's democratic identity and shakes the foundations of the constitutional structure, and should therefore be annulled.

According to Justice Karra, the fact that the Basic Law ignores the accepted "balancing formula" of the State's dual identity as "Jewish and Democratic"; the fact that the Law ignores the existence of the Arab and Druze indigenous minorities, who are Israeli citizens, and acknowledges their existence only to the extent of derogating from the status of their language; the fact that the Basic Law does not mention the values of equality and democracy – all of these factors, against the backdrop of the inequality that the Arab minority faces, exacerbate the harm done to the principle of equality, which has not been explicitly enshrined or entrenched in the Constitution. Furthermore, Justice Karra opined that the purpose of the provision concerning Jewish habitation settlement (its proclaimed purpose, at that) is to create a constitutional norm with operative force which will de facto nullify the legal state of affairs that resulted from the Ka’adan case (HCJ 6698/95) and the "Admissions Committees Law" (The Law to Amend the Cooperative Societies Ordinance (no. 8), 5771–2011); i.e, to nullify the principle of equality with regard to the allocation of State lands and in the housing sector, so that discrimination based on national origin would not be prohibited.	Comment by טל מנדלסון: להגיד an operative constitutional norm הרגיש לי קצת דו משמעי (operative כאן יכול להיקרא גם כפשוט "חל" לדעתי)

Justice Karra added that a merely declaratory reading of the Nation State Basic Law does not correlate with the manner in which the other Basic Laws are interpreted and applied. The Nation State Basic Law has legal ramifications with operative force – such as, it seems, granting constitutional protection to discriminatory legislation and to discriminatory decisions that might be made under the auspices of the Basic Law.

Due to the extent of the harm done to the values of equality and democracy, and due to the normative status of the Law as a Basic Law, Justice Karra was of the opinion that no interpretive device can redress the unconstitutionality of the Nation State Basic Law.
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